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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN  VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
Hearing vacated by request of moving party.  Motion moot as Plaintiff has been granted leave to file 
fourth amended complaint. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  C22-00627 
CASE NAME:  PEARL SEABORN  VS.  ESTATE OF CHARLES LEE SEABORN 
HEARING ON MOTION TO STRIKE PORTIONS OF 3rd Amended COMPLAINT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
Hearing vacated by request of moving party.  Motion moot as Plaintiff has been granted leave to file 
fourth amended complaint. 
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3. 9:00 AM CASE NUMBER:  C22-01496 
CASE NAME:  JOHNNA STRENCHOCK  VS.  RASHAAN WHISENTON 
HEARING ON MOTION FOR INTERLOCUTORY JUDGMENT OF PARTITION BY SALE  
FILED BY:  JOHNNA STRENCHOCK 
*TENTATIVE RULING:* 
 
 Plaintiff Johnna Strenchock’s Motion for Interlocutory Judgment of Partition by Sale is 
continued to April 17, 2023.  Plaintiff shall file and serve any supplemental brief on or before April 3, 
2023.  Plaintiff may file a response no less than five days before the hearing. 
 
Background facts 
  Plaintiff Johnna Strenchock and Defendant Rashaan Whisenton are joint-tenant owners of 
the single-family residence located at 128 Regency Drive in Clayton, CA. On or about June 11, 2020 
Ms. Strenchock and Defendant purchased the Subject Property for $817,000.00. At the time of the 
purchase, Plaintiff and Defendant were in a relationship, but not married.   On June 11, 2020, a grant 
deed transferring the Subject Property from third parties to “Rashaan Whisenton, an unmarried man 
and Johnna Strenchock, an unmarried woman, as Joint Tenants” was recorded in the Official Records 
of Contra Costa County as Instrument Number 2020- 0114005-00. 
 
  In January 2021, the parties ended their relationship.  Ms. Strenchock moved out of the 
subject property.  She has since relocated to Dallas.  Plaintiff alleges she deposited $55,567.29 into 
escrow as the down payment and they financed the remainder with a CrossCountry Mortgage.  
Plaintiff alleges in July 2022, Ms. Strenchock requested that Defendant pay to her equity in the 
subject property.  He has refused and refuses to sell the property.  Defendant has also refused to 
refinance the property in his name.  Defendant has sole possession of property, and he has failed to 
make the monthly payments, which impacts Plaintiff’s credit. 
 
 Plaintiff seeks partition of the property by sale.  She alleges the property has a current fair 
market value of $1,030,000 to $1,060,000.   
 
Motion for Summary Judgment 
 Plaintiff Johnna Strenchock brings this motion for summary judgment on the ground the co-
owner has “an absolute right to petition unless barred by a valid waiver.  (LEG Investments v. 
Boxler (2010) 183 Cal.App.4th 484, 493.) This motion is brought pursuant to CCP § 872.710(b), which 
provides, “partition as to concurrent interests in the property shall be as of right.”  A co-owner of real 
or personal property may commence an action for partition. (Code Civ. Proc., § 872.210.)   “The only 
indispensable requirement to its award is that a clear title be shown, and in no event is a partition to 
be denied because it will result in financial loss to the cotenants.”  (De Roulet v. Mitchel (1945) 70 
Cal.App.2d 120, 124.) 
 
 The judgment of partition is left to the discretion of the trial court and the determination of 
whether the property is partitioned by sale or physical division.  (See Richmond v. Dofflemyer (1980) 
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105 Cal.App.3d 745, 758-59, 765-66.) Here, Plaintiff has requested partition by sale.  “There are two 
types of evidence which have been held sufficient to justify a partition sale of property rather than 
physical division. The first is evidence that the property is so situated that a division into subparcels of 
equal value cannot be made.”  (Butte Creek Island Ranch v. Crim (1982) 136 Cal.App.3d 360, 366.) 
Here, the Subject Property is a 2,010 square foot, four bedroom and 2.5 bath single-family residence. 
Bedrooms and bathrooms cannot be divided. Plaintiff argues it is simply not feasible to split the 
Subject Property into two parcels.  It is unlikely that any interested buyers could be found for the 
purchase of half of a single-family residence. 
 
 “The second type of evidence which supports a partition sale rather than physical division is 
economic evidence to the effect that, due to the particular situation of the land, the division of the 
land would substantially diminish the value of each party's interest.”(Butte Creek Island Ranch v. 
Crim (1982) 136 Cal.App.3d 360, 367.)  Plaintiff argues the economic evidence shows that due to the 
particular situation of the land, division of the land would substantially diminish the value of each 
party's interest.  Again, it is unlikely any would purchase half interest in a single-family residence. 
 
 Plaintiff argues the undisputed facts shows she is entitled to a partition.  Plaintiff argues 
the Court should enter an interlocutory judgment severing the joint tenancy, and awarding an 
undivided 50% interest in the subject property to Plaintiff with the remaining 50% awarded to 
Defendant.  Plaintiff also seeks appointment of referee to conduct a private sale, and an award of 
her attorney’s fees. 
 
Opposition 
 Defendant opposes the motion on several grounds.  First, Defendant argues Plaintiff failed to 
provide proper notice of the motion for summary judgment.  Plaintiff failed to provide the required 
75-day notice as required by Code of Civil Procedure section 737c(a)(2).  The statutory notice for 
summary judgment is jurisdictional.  Notice of this motion was served on January 23, 3023, only fifty-
six days before the hearing.   
 
 Secondly, Defendant argues there are material facts in dispute.  Here, Defendant disputes the 
amount of downpayment. Plaintiff asserts she deposited her own funds of $55,567.29 into escrow. 
(UMF No. 4.) Defendants contends the amount is $54,400.00.  Defendant also disputes the required 
monthly payments of loan.  Plaintiff asserts the monthly mortgage is $3,462.00, which Defendant 
claims is $4,234.14, including taxes and insurance. (UMF No. 5.) Defendant dispute UMF No. 7.  
Plaintiffs asserts the two them ended the relationship, whereas Defendant claims Plaintiff ended 
the relationship. 
 
 Next, Defendant argues that trial remains as to his defenses.  In addition to the limitation on 
the right of partition derived from express and limited waiver by agreement, Defendant argues there 
is the requirement of fairness that may limit the absolute right to partition. (Penasquitos, Inc. v. 
Holladay (1972) 27 Cal.App.3d 356, 358.) Defendant argues the parties purchased the home to raise 
Defendants’ three children.  Defendant argues he has a right to trial on whether the purpose of the 
acquisition of the home may temporarily bar or waive the right to partition. 
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 Finally, Defendant argues that Plaintiff relies on Code of Civil Procedure § 872.210, but the 
subject of the partition is real property, not personal property. 
 
Reply 
 As to the issue of notice, Plaintiff maintains the Clerk of the Court set the hearing date.  
Plaintiff is amenable to a continuance to allow Defendant additional time and an opportunity to 
supplement his papers. However, Plaintiff notes that Defendant has not asserted he was prejudiced 
by the shortened notice. Plaintiff argues that since the Court is sitting in equity, it has broad discretion 
to allow Defendant to supplement his opposition or enter the interlocutory judgment.  
 
 As to the disputed facts, Plaintiff argues that Defendant’s “disputed facts” do not preclude 
judgment of Plaintiff’s right to obtain partition.  Defendants dispute the amount put into escrow, but 
does not dispute Plaintiff funded the entire amount.  Plaintiff argues the referee can figure out the 
accounting.  Defendant does not dispute both he and Plaintiff are responsible for the monthly 
mortgage payments.  As to the amount, the referee will perform an accounting.  Finally, Defendant 
disputes whether Plaintiff moved directly to Texas. However, he does not dispute the fact that she 
left the property and he has sole possession. 
 
 As to Defendant’s “fairness” defense, Plaintiff argues that Defendant’s intention to raise his 
family in home does not preclude partition.  Defendant cites no authority that holds familial 
intentions preclude a partition of the property.  Barring a waiver, Plaintiff argues she has an absolute 
right to partition.  LEG Investments v. Boxler (2010) 183 Cal.App.4th 484, 493.) 
 
Ruling  
  Plaintiff’s motion for partition is brought pursuant to the correct code section. Code of 
Civil Procedure § 872.010 provides that “Property” includes real and personal property.  Title of 
the chapter is “Partition of Real and Personal Property,”  so the code sections pertain to real and 
personal property. 
 
 Here, Defendant’s most salient argument in the Opposition is the procedural one—
insufficient notice.  “No partition can be had until the interests of all the parties have been 
ascertained and settled by a trial. (Bacon v. Wahrhaftig (1950) 97 Cal.App.2d 599, 603.)  CCP 
§ 872.710 provides, “At rial, the court shall determine whether the plaintiff has the right to partition.”  
Code Civ. Proc., § 872.720 provides, “If the court finds that the plaintiff is entitled to partition, it shall 
make an interlocutory judgment that determines the interests of the parties in the property and 
orders the partition of the property and, unless it is to be later determined, the manner of partition.”  
The Court may only determine the plaintiff’s entitlement to an interlocutory judgment of partition 
after making factual findings based on evidence considered at a trial. Partition cannot be granted on 
a regular noticed motion, only by trial or summary judgment motion, where the Court makes findings 
and consider the evidence.  
 
  Summary judgment motions required statutory notice of 75 days.  The Court has  no power 
to change the notice and filing periods of section 437c. (Hernandez v. Superior Court (2003) 112 
Cal.App.4th 285, 299.)  While Defendant complained of the shortened notice, he also addressed the 
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merits of the case in his opposition, essentially waiving the notice issue.  "It is well settled that the 
appearance of a party at the hearing of a motion and his or her opposition to the  motion on its 
merits is a waiver of any defects or irregularities in the notice of motion.” (Carlton v. Quint (2000) 77 
Cal.App.4th 690, 697.) 
 
 Here, Plaintiff has stated that she is amenable to continuing the hearing and allowing 
Defendant an opportunity to supplement his opposition. “The court may, in the appropriate case, 
continue the hearing date of the motion for summary judgment.”  (Hernandez v. Superior 
Court (2003) 112 Cal.App.4th 285, 299.) For this reason, the Court will continue the hearing on 
this motion. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-01769 
CASE NAME:  RUSCO ENGINEERING  VS.  DOES 1 THROUGH 25 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  RUSCO ENGINEERING INC. 
*TENTATIVE RULING:* 
 

Plaintiff and cross-defendant, Rusco Engineering, Inc. (“Rusco”) moves for judgment on the 

pleadings pursuant to Code of Civil Procedure section 438. Defendant and cross-complainant, Michael 

Dobbs, opposes the motion. The motion is granted, as discussed below.  

Cross-complainant has 90 days leave to amend in order to attempt to remedy the defect 

discussed herein. Any amended pleading shall be filed and served on or before June 20, 2023. 

Background 

Dobbs filed his cross-complaint against Rusco on September 30, 2022. (See Rusco’s Request 

for Judicial Notice, Exhibit 1.) The cross-complaint was filed using the judicial council’s form complaint 

for a breach of contract. The caption names as plaintiff, “MICHAEL DOBBS, individually and dba 

ARCLIGHT CORPORATION.” The pleading states, in the first paragraph, that the cross-complaint is 

brought by “MICHAEL DOBBS” against “RUSCO ENGINEERING INC.” The third paragraph states that 

“Each plaintiff named above is a competent adult except plaintiff (name): ARCLIGHT CORPORATION 

[…] an unincorporated entity.” Dobbs did not check the boxes in paragraph 3(b) of the form, 

indicating compliance with fictitious business name and licensing statutes.  

In the first cause of action (breach), found on page 3, Dobbs describes the contract as “both 

written and oral,” but he also attaches the agreement as Exhibit A. Exhibit A to the cross-complaint is 

a “proposal” dated March 30, 2022 containing an integration clause, barring any oral amendments 

and superseding all previous communications. The proposal appears on Arclight Stationary and it is 

signed by Dobbs, as “President” of Arclight Corporation.  

The cross-complaint’s second cause of action is for common counts and the third requests 

declaratory relief that Exhibit A is enforceable. 
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Rusco filed a general denial in response to the cross-complaint on November 1, 2022, 

asserting several affirmative defenses. On February 2, 2023 it filed this motion for judgment on the 

pleadings on the grounds that the complaint fails to state facts sufficient to constitute a cause of 

action. Rusco argues Dobbs cannot enforce a contract made with “Arclight Corporation,” a 

“nonentity.” Rusco’s counsel has filed a declaration detailing the efforts to meet and confer in 

compliance with Code of Civil Procedure, § 439. Dobbs opposes the motion because he argues (1) he 

is enforcing his individual rights, not those of Arclight, and (2) evidence is required to determine who 

has an interest in the contract here. Alternatively, Dobbs requests leave to amend.  

Request for Judicial Notice 

In support of its motion, Rusco requests judicial notice of (1) the cross-complaint and 

(2) Dobbs’ responses to form interrogatories. The first request is granted. The second is denied.  

Dobbs objects to the latter pursuant to statute and case law. Though it should be noted that 

Dobbs incorrectly cites to a nonexistent code section, the standard rule is that evidence is not 

admissible on a motion for judgment on the pleadings and the statutory authority for taking judicial 

notice does not support the admission of discovery responses at this stage. (See Evid. Code §§452-

453.) The objection is sustained. 

Standard 

Code of Civil Procedure § 438 permits a defendant to move for judgment on the pleadings on 

the ground that the complaint does not state facts sufficient to constitute a cause of action against 

the defendant, the ground relied on by Rusco here. (Code Civ. Proc. §§ 438(a)(3), (b)(1) and 

(c)(1)(B)(ii).) The legal standards for determination of a motion for judgment on the pleadings are 

similar to the standards for determination of a demurrer. (Eckler v. Neutrogena Corp. (2015) 238 

Cal.App.4th 433, 439.) The basis for judgment on the pleadings "shall appear on the face of the 

challenged pleading or from any matter of which the court is required to take judicial notice." 

(Code Civ. Proc. § 438(d).)  

As in the case of a demurrer, the Court accepts all factual allegations of the complaint and 

"gives them a liberal construction." (Gerawan Farming, Inc. v. Lyon (2000) 24 Cal.4th 468, 515-16.) 

"If the complaint states a cause of action under any theory, regardless of the title under which the 

factual basis for relief is stated, that aspect of the complaint is good against a demurrer." (Quelimane 

Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

Further, "If the motion for judgment on the pleadings is granted, leave to amend must be 

granted unless the defect cannot be cured by amendment." (Hudson v. County of Los Angeles (2014) 

232 Cal.App.4th 392, 408.) 

Discussion 

Business & Professions Code, § 17918 provides as follows: 

No person transacting business under the fictitious business name contrary to the 
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provisions of this chapter, or his assignee, may maintain any action upon or on 

account of any contract made, or transaction had, in the fictitious business name in 

any court of this state until the fictitious business name statement has been 

executed, filed, and published as required by this chapter. For the purposes of this 

section, the failure to comply with subdivision (b) of Section 17917 [relating to 

publication following filing] does not constitute transacting business contrary to the 

provisions of this chapter. 

Here, Rusco argues Arclight is not incorporated, but has nevertheless used the word 

“corporation” in its business name contrary to Business & Professions Code, § 17910.5, which falls 

under the “provisions of this chapter” language above, and which prohibits the adoption of a fictitious 

business name that uses the term “corporation” unless a corporate entity exists.  

According to Rusco, the contract in unenforceable based on Arclight’s failure to file a fictitious 

business name statement and the impossibility of filing the required statement where no corporation 

exists. Rusco bases its argument primarily on Opp v. St. Paul Fire & Marine Ins. Co. (2007) 154 

Cal.App.4th 71. In that case, a licensed contractor was barred from enforcing a contract he made in 

the name of his corporation since the corporation was not licensed pursuant to California law.  

In opposition to the motion, Dobbs emphasizes his individual rights since he claims to also 

bring suit as an individual. He asserts evidence is required to determine whose interest in the contract 

is being enforced here. 

The problem with Dobbs’ argument is with the language of Business & Professions Code, 

§ 17910.5, which prohibits a lawsuit by “any person,” not based on the type of claim, but “on account 

of any contract made, or transaction had, in the fictitious business name.” Independent of the 

capacity in which Dobbs is bringing suit, the transaction underlying the cross-complaint falls within 

the language of the statute. Dobbs, whether in his individual capacity, as Arclight, or as an assignee, 

is bringing the cross-complaint “on account of [a] contract made, or transaction had, in the fictitious 

business name.” As such, Dobbs must attempt to comply with the statutory scheme.  

The use of the word “until” in Business & Professions Code, § 17918 clearly contemplates the 

remediable nature of the statute. Whether Dobbs can file a permissible pleading is not a 

determination the Court is inclined to make at this stage. Leave to amend is therefore granted.  

Should any additional motion be brought on this issue, the Court encourages parties to 

discuss whether the Contractors State License Law (Bus. & Prof. Code, § 7000 et seq.) applies here 

and how it could affect the applicability of Opp v. St. Paul Fire & Marine Ins. Co. (2007) 154 

Cal.App.4th 71. 
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5. 9:00 AM CASE NUMBER:  C22-02207 
CASE NAME:  MICAELA CORRIGAN  VS.  LOANDEPOT.COM, LLC 
HEARING ON MOTION TO STRIKE ANSWER TO COMPLAINT  
FILED BY:  MICAELA CORRIGAN 
*TENTATIVE RULING:* 
 
Plaintiff Micaela Corrigan’s motion to strike affirmative defenses is denied in its entirety. 

Relevant Background 

Plaintiff Micaela Corrigan, in propria persona, filed this wrongful foreclosure action alleging various 

causes of action against her spouse (Jennifer Corrigan) arising from a home loan made by Defendant 

loanDepot.com, LLC (“loanDepot”) in April 2019. Plaintiff alleges she was added to title and forced to 

sign a deed of trust securing loanDepot’s loan, the proceeds of which were used to buy out Jennifer 

Corrigan’s ex-husband’s interest in the property. Plaintiff alleges she was not provided the proper 

loan disclosures and suffered harm when the property was sold in foreclosure.  

On November 21, 2022, loanDepot accepted service of the summons and complain via notice and 

acknowledgment of receipt. On December 30, 2022, loanDepot answered the complaint. On 

January 31, 2023, Plaintiff filed a demurrer to the answer and a motion to strike affirmative defenses.  

Legal Standards 

Under CCP § 435, "[t]he court may, upon a motion made pursuant to Section 435 [notice of motion 

to strike whole or part of complaint], or at any time in its discretion, and upon terms it deems proper: 

(a) Strike out any irrelevant, false, or improper matter inserted in any pleading." (CCP § 436(a).)  

“A party who has filed a complaint or cross-complaint, may, within 10 days after service of his answer 

to his pleading, demur to the answer. (CCP § 430.40(b).)  

A motion to strike all or part of an answer may be brought “within the time allowed to respond to a 

pleading.” (CCP § 435(b)(1).)  

Analysis of Motion 

Pursuant to CCP sections 430.40(b) and 435(b)(1), the latest possible time Plaintiff could have 

brought this motion to strike was ten days after December 30, 2022, when Defendant’s answer 

was filed with the Court—that is, no later than January 17, 2023. The motion was on filed January 31, 

2023. The Court denies the motion as untimely. 

Turning to the merits of this motion, Plaintiff seeks to strike each of the twenty-seven 

affirmative defense in the answer not because they are conclusory but because, in Plaintiff’s view, 

they lack merit.  

For example, in support of her request to strike the first affirmative defense of waiver, Plaintiff 
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argues: “I would say that the Defendant’s affirmative defense of waiver is without merit as I did not 

knowingly or voluntarily waive my rights and I was not aware of the Defendant’s actions or omissions 

that led to the harm.” 

Concerning the second affirmative defense of estoppel, Plaintiff asserts “I did not make any 

statements, conduct , approval, authorization and/or ratification that would estop me from 

recovery.”   

As for the purported affirmative defense that Defendant “compl[ied] with governing law,” 

Plaintiff argues “defendant may not have fully complied with the laws, rules and regulations.” 

As yet another example, in the motion to strike the fourth affirmative defense of “consent,” 

Plaintiff argues “the defense … is also without merit as I did not give my consent….”  

Plaintiff makes the same or similar factual arguments in response to each of the remaining twenty-

three affirmative defenses but the Court need not further describe those arguments here. These are 

not proper grounds for a motion to strike. Motions to strike are appropriate where an affirmative 

defense is legally insufficient on its face; a Court will not analyze whether a defense should fail on the 

merits in the context of a motion to strike. (SKF Farms, supra, at 905.) Plaintiff asks Court to analyze 

evidence (e.g., Plaintiff’s own factual assertion that she did not waive rights or consent to Defendant’s 

conduct, etc.) and to determine whether it defeats the defenses. But in the context of a motion to 

strike, the inquiry is simply whether a defense is insufficient as a matter of law.  

Thus, even if this motion were timely, Plaintiff’s substantive arguments do not provide a basis to 

strike any of the affirmative defenses. The same would be true if the Court were analyzing Plaintiff’s 

arguments in the context of a demurrer. That is, a demurrer cannot be used to challenge the truth of 

allegations. (See Hahn v. Mirda (2007) 147 Cal.App.4th 740, 747.) 

Improper Service  

“Whenever a document is required to be served on a party, the service must be made on the party’s 

attorney if the party is represented.” (See California Rules of Court, rule 1.21 1.21.) The proof of 

service filed with the motion indicates that the accompanying demurrer—and possibly also the 

motion to strike—were mailed to a loanDepot location in Foothill Ranch, California.  

Severson & Werson, APC is the Defendant’s counsel of record so service of the motion directly on the 

Defendant was improper. Plaintiff is admonished to timely and properly serve papers in future 

motions. (Nwosu v. Uba (2004) 122 Cal.App.4th 1229, 1246 [“[A]s is the case with attorneys, pro. per. 

litigants must follow correct rules of procedure.”].) 
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6. 9:00 AM CASE NUMBER:  C22-02207 
CASE NAME:  MICAELA CORRIGAN  VS.  LOANDEPOT.COM, LLC 
HEARING ON DEMURRER TO ANSWER  
FILED BY:  MICAELA CORRIGAN 
*TENTATIVE RULING:* 
 
Plaintiff Micaela Corrigan’s demurrer to answer is overruled.  

Relevant Background 

Plaintiff Micaela Corrigan, in propria persona, filed this wrongful foreclosure action alleging various 
causes of action against her spouse (Jennifer Corrigan) arising from a home loan made by Defendant 
loanDepot.com, LLC (“loanDepot”) in April 2019. Plaintiff alleges she was added to title and forced to 
sign a deed of trust securing loanDepot’s loan, the proceeds of which were used to buy out Jennifer 
Corrigan’s ex-husband’s interest in the property. Plaintiff alleges she was not provided the proper 
loan disclosures and suffered harm when the property was sold in foreclosure.  

On November 21, 2022, loanDepot accepted service of the summons and complain via 
notice and acknowledgment of receipt. On December 30, 2022, loanDepot answered the 
complaint. On January 31, 2023, Plaintiff filed a demurrer to the answer and a motion to strike 
affirmative defenses.  

Legal Standards 

CCP section 430.20 provides, in pertinent part: 
 
“A party against whom an answer has been filed may object, by demurrer as provided 
in Section 430.30, to the answer upon any one or more of the following grounds: 
 
(a) The answer does not state facts sufficient to constitute a defense. 
 
(b) The answer is uncertain. As used in this subdivision, "uncertain" includes ambiguous and 
unintelligible.” 
 
A plaintiff can demur to an answer within ten days after service of the answer to his pleading. 
(CCP § 430.40(b).) 

Analysis of Motion 

Pursuant to CCP section 430.40, subdivision (b), the latest possible time Plaintiff could have brought 
this demurrer was ten days after December 30, 2022, when the answer was filed with the Court—that 
is, no later than January 17, 2023. The demurrer was filed January 31, 2023. The Court overrules the 
demurrer as untimely. 

The Court will also overrule the demurrer on the merits because Plaintiff does not argue the answer 
fails to state facts sufficient to constitute a defense or that the pleading is uncertain. In fact, 
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Plaintiff’s memorandum filed in support of the demurrer does not include any argument directed to 
the sufficiency of Defendant’s pleading. Instead, it includes a single section devoted to procedural 
issues, stating: 

On October 18, 2022, Plaintiff filed this action alleging several causes of action against 
defendant LoanDepot, a prior employee of Defendant[] and the title company that Defendant 
owns, among others. On or about December 30th, Defendant LoanDepot filed [its] Answer, 
a General Denial and Affirmative Defenses, in which they alleged twenty[-]seven affirmative 
defenses. No other defendant has yet to appear in the case through service by mail and fax 
has been attempted several times. Plaintiff has filed several motions attempting to enforce 
a rescission of the loan originally underwritten by defendant which are pending in this court. 
Currently, the loan has proceeded to foreclosure for which an auction was held in December, 
a bid which was far more than the amount of the loan was declined at auction, and the bank 
reverted the loan back to themselves on REO status. Plaintiff has been informed that the loan 
was then sold at auction to another individual…which…is pending.  

The demurrer fails on the merits because it is not based on any of the grounds set forth in CCP section 
430.20. Further, as noted, CCP section 430.20(b) defines the term “uncertain” as a basis for a 
demurrer to an answer as “ambiguous or unintelligible.” The affirmative defenses are not ambiguous 
or unintelligible. The Court also notes with approval the statement at Weil & Brown, Calif Civ. Proc. 
Before Trial at §7:35.1: 

A demurrer can be used to eliminate “boilerplate” affirmative defenses that often appear in 
answers (e.g., “waiver,” “estoppel,” “unclean hands,” etc.). But such demurrers are very rare, 
probably because they are not worth the cost when the same result can be achieved by 
serving requests for admission or standard form interrogatories seeking the bases for the 
affirmative defenses. 

Requests for Admission and Form Interrogatories Nos. 15.1 and 17.1 would appear to be a more 
appropriate means of clarifying the basis of Defendant’s affirmative defenses.  

Improper Service  

“Whenever a document is required to be served on a party, the service must be made on the party’s 
attorney if the party is represented.” (See California Rules of Court, rule 1.21 1.21.) The proof of 
service filed with the motion indicates that the demurrer—and possibly also the motion to strike—
were mailed to a loanDepot location in Foothill Ranch, California.  

Severson & Werson, APC is the Defendant’s counsel of record so service of the motion was improper. 
Plaintiff is admonished to timely and properly serve papers in future motions. (Nwosu v. Uba (2004) 
122 Cal.App.4th 1229, 1246 [“[A]s is the case with attorneys, pro. per. litigants must follow correct 
rules of procedure.”].) 
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7. 9:00 AM CASE NUMBER:  C22-02337 
CASE NAME:  NEAL SCHON  VS.  JONATHAN CAIN 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE (Atty. Levi McCathern) 
FILED BY:  NEAL J. SCHON 
*TENTATIVE RULING:* 
 
Application moot.  The court has granted the motion to disqualify Plaintiff’s counsel. 

 
 

  

    

8. 9:00 AM CASE NUMBER:  C22-02337 
CASE NAME:  NEAL SCHON  VS.  JONATHAN CAIN 
HEARING ON APPLICATION TO APPEAR AS COUNSEL PRO HAC VICE  (Atty. Preston Tyson) 
FILED BY:  NEAL J. SCHON 
*TENTATIVE RULING:* 
 
Application moot.  The court has granted the motion to disqualify Plaintiff’s counsel. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC20-02230 
CASE NAME:  FERRARI  VS.  HAGOPIAN 
HEARING ON MOTION FOR NEW TRIAL  
FILED BY:  PAUL FERRARI 
*TENTATIVE RULING:* 
 
 On October 23, 2020, Plaintiff Paul Ferrari (“Plaintiff”) filed a complaint against Defendant 

Bomy Hagopian (“Defendant”) arising out of a motor vehicle accident. The case proceeded to trial on 

December 6, 2022. The jury returned a verdict in favor of Defendant on December 19, 2022. The jury 

unanimously found Defendant’s negligence was not a substantial factor in causing harm to the 

Plaintiff. Plaintiff requests the Court grant him a new trial on the following grounds: (1) insufficiency 

of evidence; and (2) error in law by allowing Dr. Hoddick to testify. 

 Analysis 

A. Sufficiency of the Evidence 

“A new trial shall not be granted upon the ground of insufficiency of the evidence to justify a 

verdict . . . unless after weighing the evidence the court is convinced from the entire record, including 

reasonable inferences therefrom, that the . .  jury clearly should have reached a different verdict.” 

(Cal. Code Civ. Proc. § 657.) 

In the present case the evidence supported the jury’s finding that Plaintiff had failed to prove 

the car accident was a substantial factor in causing his injuries. First, Plaintiff represented that he had 
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no pain before the motor vehicle accident. However, correspondence between Plaintiff and his 

doctors disproved that assertion. Plaintiff represented that he had no fractures prior to the accident. 

However, x-rays and correspondence between Plaintiffs and his medical doctor disproved that 

assertion. Brenda Watkins testified that Plaintiff was running sprints prior to the accident. However, 

Plaintiff testified he was not running sprints prior to accident. Dr. Hwang testified that Plaintiff had no 

significant back pain prior to the accident. However, Dr. Hwang’s own medical reports described 

Plaintiff has presently suffering from back pain. Additionally, Dr. Hwang wrote a letter to jury services 

asking for Plaintiff to be excused because of back pain. Plaintiff testified after the accident he 

couldn’t take a job that required him to travel to Italy because of his back pain. However, an email to 

Mr. Clougher revealed Plaintiff never suggested his car accident was the reason he could not begin 

employment with Mr. Clougher. Dr. Bertagnoli testified that Plaintiff’s ADR was positioned and 

operating correctly before the accident but was not positioned or operating correctly after the 

accident. However, Dr. Bertagnoli wrote a letter after the accident indicating Plaintiff’s cuplar had 

been fractured after the accident, when in fact Dr. Bertagnoli had already determined the fracture 

existed prior to the accident. Dr. Bertagnoli testified it would take a great amount of force to dislodge 

the plastic insert from the ADR device. By all accounts this was a low-speed low impact car accident. 

Plaintiff’s friend, George Bezaitis, testified Plaintiff was on the ground immobilized after the accident. 

However, Plaintiff’s testimony and photographic evidence showed the contrary was true.  

 In looking at the totality of the evidence presented to the jury, there was sufficient evidence 

for the jury to find Plaintiff had failed to prove the car accident was a substantial factor in causing 

his injuries.  

B. Dr. Hoddick’s testimony 

Sanchez does not permit an expert to “relate as true case-specific facts asserted in hearsay 

statements, unless they are independently proven by competent evidence or covered by a hearsay 

exception.” (People v. Sanchez (2016) 63 Cal.4th 665, 686.) 

 Plaintiff’s counsel argues the court erred in admitting Dr. Hoddick’s testimony because his 

case-specific testimony violated the Sanchez rule. However, counsel’s motion does not identify what 

case-specific hearsay statements were introduced at trial in error. (Emphasis added.) Defense 

counsel argues Dr. Hoddick’s “change in testimony was based not on new imaging, for there was 

none, but upon Dr. Hoddick’s testimony that he somehow achieved a more complete understanding 

of the significance of the location of the tantalum marker by looking at the unauthenticated disc 

provided by defense counsel.” This argument does not to appear to be a hearsay issue but rather a 

foundational issue. However, the foundational requirements of allowing Dr. Hoddick to testify 

regarding the ADR device was met. Dr. Tay authenticated the ADR model during his testimony. While 

Dr. Tay said the model was not one that would be implanted into patients, he testified that the model 

was a good representation of what was implanted into Plaintiff. Dr. Tay testified the different model 

variations would not affect the placement of the tantalum marker. Dr. Tay explained to the jury how 

the ADR device operating by referring to the model. Dr. Tay demonstrating how the plastic insert 
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snapped into place. Dr. Tay showed the jury the tantalum marker and where it should be located in 

relation to the ADR device. Dr. Tay described to the jury how the ADR model had a smooth edge and 

spiny edge. Dr. Tay testified that to determine whether the model currently being utilized by Plaintiff 

was the same as the ADR model being used as demonstrative evidence, he would need to do imaging. 

Dr. Hoddick performed this imaging. Dr. Hoddick compared the imaging of the model ADR with 

images of the ADR device implanted in Plaintiff and testified the images were substantially similar. 

The fact that defense counsel provided Dr. Hoddick with the ADR model does not create a hearsay 

issue with Dr. Hoddick’s testimony. The fact that defense counsel may have explained to Dr. Hoddick 

defense counsel’s understanding of how the ADR device operated does not create a hearsay issue at 

trial. No statements made by defense counsel to Dr. Hoddick were relied upon by Dr. Hoddick in 

forming his opinion.  

Plaintiff’s motion for new trial is denied. 

 
 

  

    

10. 9:00 AM CASE NUMBER:  MSC21-00770 
CASE NAME:  BERRETH  VS.  ETIENNE 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT  
FILED BY:  PROSPERE BERRETH 
*TENTATIVE RULING:* 
 
Plaintiff Prosperre Berreth’s Motion for Leave to File a Second Amended Complaint is granted. 

Plaintiff is granted leave to file and serve a Second Amended Complaint in the form attached as 

Exhibit A to the Declaration of Daniel Yorkey.  

Plaintiff’s request to reopen discovery is granted in part and denied in part, without prejudice. 

Discovery is reopened as to new claims and parties. Discovery is not reopened as between Plaintiff 

and Defendant Etienne. 

The April 18, 2023 trial, April 17, 2023 issue conference, and April 12, 2023 settlement conference 

dates are hereby vacated.  

The Court sets a Case Management Conference for the case to be at issue on August 8, 2023, at 8:30. 

Background 

Plaintiff Prosperre Berreth filed this quiet title action against Defendant Lindsay Etienne on April 19, 

2021. Plaintiff alleges he purchased real property in Oakley, California and Defendant agreed to go on 

title so Plaintiff could qualify for a purchase money loan. Plaintiff alleges Defendant later forged his 

signature on a quitclaim deed and recorded the deed to divest him of his ownership interest in the 

property.  

Defendant argues she purchased the property and Plaintiff agreed to go on title so Defendant could 

qualify for a purchase money loan. Defendant argues Plaintiff deeded his interest in the property to 
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her, consistent with the parties’ agreement that she would be the sole owner of the property.  

Trial is scheduled for April 18, 2023 and discovery has closed. On January 23, 2023, Plaintiff filed this 

motion for leave to file a Second Amended Complaint and to reopen discovery. Defendant Etienne 

does not oppose the motion to amend or the addition of new defendants. (See Opp., p. 3: 12-14; 

Sorensen Decl., par. 8.) Defendant does, however, oppose Plaintiff’s request to reopen discovery 

as to her.  

Motion for Leave to File a First Amended Complaint 

"The court may, in furtherance of justice, and on any terms as may be proper, allow a party to amend 

any pleading …." (CCP §§ 473(a)(1), 576.) Policy favors liberally granting leave to amend so that all 

disputed matters between the parties may be resolved. (Howard v. County of San Diego (2010) 184 

Cal.App.4th 1422, 1428.) Although denial is rarely justified, a judge has discretion to deny leave to 

amend if the party seeking the amendment has been dilatory, and the delay has prejudiced the 

opposing party. (Morgan v. Superior Court (1959) 172 Cal.App.2d 527, 530.) An opposing party is 

prejudiced where the amendment would necessitate a trial delay along with a loss of critical 

evidence, added preparation expense, or an increased burden of discovery. (Magpali v. Farmers 

Group, Inc. (1996) 48 Cal.App.4th 471, 486-488.) 

Procedurally, a motion for leave to amend must state with particularity what allegations are to be 

amended. (CRC, rule 3.1324(a)(2)-(3).) The motion must be accompanied by a declaration specifying: 

(1) the effect of the amendment; (2) why the amendment is necessary and proper; (3) when the facts 

giving rise to the amended allegations were discovered; and (4) the reasons why the request for 

amendment was not made earlier. (CRC, rule 3.1324(b).) The motion must also be accompanied by 

the proposed amended pleading, numbered to differentiate it from the prior pleadings or 

amendments. (CRC, rule 3.1324(a)(1).)  

Plaintiff provides clean and redlined copies of his proposed pleading and otherwise complies with the 

California Rules of Court. The operative First Amended Complaint asserts causes of action for quiet 

title, slander of title and declaratory relief against Defendant Etienne. Plaintiff proposes to file a 

Second Amended Complaint to name as defendants: (1) Eaint Ko, the notary who allegedly witnessed 

Plaintiff’s signature on the quit claim deed; (2) UPS Store 0966, Ko’s then employer; (3) Mahir Shah, 

owner of the UPS Store 0966; and (4) United Parcel Service, Inc. Plaintiff seeks to add Ko as a 

defendant on the slander of title cause of action, and to allege a fourth cause of action for negligent 

hiring, supervision and/or retention, and a fifth cause of action for negligence against UPS Store 0966, 

Shah and United Parcel Service, Inc.  

Plaintiff argues this motion became necessary due to recent developments. Specifically, Plaintiff 

states that on September 8, 2022, and following the mandatory settlement conference, his counsel 

conducted additional investigation regarding Eaint Ko’s whereabouts following statements by defense 

counsel as to Defendant’s investigation. Defendant counsel states this is when he discovered that Ko 

was likely employed by a UPS Store when she notarized the allegedly forged quit claim deed and it 
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became necessary to add these new parties. (Yorkey Decl., par. 3.)  

Based on a review of the file, it appears the Plaintiff knew of facts that would have supported naming 

Ko and the UPS Store parties and alleging new causes of action earlier. (See, e.g., November 10, 2021 

Aurore Etienne Decl. iso Motion to Expunge, par. 5: “Plaintiff and I went to . . . a UPS Store located at 

235 Westlake Center, Daly City. . ..”) However, the mere fact that Plaintiff delayed in seeking leave 

does not alone justify denial of leave to amend. The Court observes no prejudice to Defendant—who 

does not oppose this request—in the form of lost evidence, added preparation expense, or an 

increased burden of discovery. 

Plaintiff’s request to file and serve a Second Amended Complaint is therefore granted.  

Request to Reopen Discovery 

CCP section 2024.020 provides a date by which discovery closes. “Except as otherwise provided in this 

chapter, any party shall be entitled as a matter of right to complete discovery proceedings on or 

before the 30th day, and to have motions concerning discovery heard on or before the 15th day, 

before the date initially set for the trial of the action.” (CCP § 2024.020, subd. (a).)  

On motion of any party, the court may grant leave to complete discovery proceedings, or to have a 

motion concerning discovery heard, closer to the initial trial date, or to reopen discovery after a new 

trial date has been set. This motion shall be accompanied by a meet and confer declaration 

demonstrating a good faith effort at informal resolution. (CCP § 2024.050, subd. (a).) 

The Court shall take into consideration any matter relevant to the leave requested, including, but not 

limited to: (1) the necessity and the reasons for the discovery, (2) the diligence or lack of diligence of 

the party seeking the discovery or the hearing of a discovery motion, and the reasons that the 

discovery was not completed or that the discovery motion was not heard earlier, (3) any likelihood 

that permitting the discovery or hearing the discovery motion will prevent the case from going to trial 

on the date set, or otherwise interfere with the trial calendar, or result in prejudice to any other 

party, and (4) the length of time that has elapsed between any date previously set, and the date 

presently set, for the trial of the action." (CCP § 2024.050, subd. (b).) 

The request to reopen discovery is granted in part. Discovery is reopened as to new claims/parties. 

Plaintiff has not shown diligence or the necessity or reasons for reopening discovery as between 

himself and Defendant Etienne. This aspect of the motion to reopen is denied without prejudice.  

Trial and Related Dates 

Plaintiff’s proposal to add new parties requires the Court to vacate trial and related dates. The trial 

and intervening dates are vacated as set forth above. 
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11. 9:00 AM CASE NUMBER:  MSC21-01178 
CASE NAME:  WITTRIEN  VS.  MAZZARELLA 
HEARING ON MOTION TO  EXPUNGE LIS PENDENS 
FILED BY:  TERESA JO MAZZARELLA 
*TENTATIVE RULING:* 
 
Continued by the Court to March 27, 2023 at 9:00 a.m. 
 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-01968 
CASE NAME:  RODRIGUEZ  VS.  CRUZ 
HEARING ON MOTION TO SET ASIDE DEFAULT  
FILED BY:  DIMAS CRUZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Dimas Cruz’s Motion to Set Aside Default (“Motion”). For the 

following reasons, Defendant’s Motion is granted. Defendant is ordered to file his Answer, 

attached to his moving papers, on or before March 24, 2023. 

Procedural History 

Plaintiff Robert Rodriguez filed his verified complaint (“Complaint”) on August 30, 2021. 

The Complaint set forth six cause of action all related to Defendant’s alleged failure to pay for 

legal services provided to him by Plaintiff. On February 16, 2022, Plaintiff moved for, and received, 

entry of default against Plaintiff. Default judgment was entered on March 9, 2022.  

Thereafter, on April 19, 2022, Plaintiff filed his first motion set aside default and default judgment. 

That motion was granted on June 20, 2022. Defendant filed his answer on June 29, 2022.  

On September 13, 2022, Plaintiff was granted leave to file a first amended complaint (“FAC”). Plaintiff 

filed his FAC on September 16, 2022. A Proof of Electronic Service was filed on November 7, 2022, 

indicating that Plaintiff served the FAC on defense counsel by electronic transmission by emailing it to 

two email addresses: gibsnlaw@pacbell.net and bassesq@pacbell.net. The Proof of Service 

confusingly states that service was made by “placing a true copy thereof enclosed in a sealed 

envelope and delivering it as follows on 09/03/2022:” then putting XXXX next to the line for Electronic 

Service.  

A motion to compel regarding discovery issues was filed by Defendant on November 07, 2022. 

Defendant filed his Case Management Conference Statement on November 22, 2022. Plaintiff filed his 

CMC Statement on November 28, 2022. On December 12, 2022, Plaintiff filed a Request for Entry of 

Default, which was entered that same day.  

Four days later, on December 16, 2022, the Court held a CMC conference. The Minute Order from 
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that day indicate that Plaintiff and defense counsel both appeared. The Court noted there was a 

pending motion – i.e. the discovery motion. No mention is made that a default had been entered. 

Almost two months after entry of the default, on February 3, 2023, Defendant filed his motion to set 

aside the default.  

Standard 

Defendant moves to set aside the default judgment pursuant to California Code of Civil Procedure 
(“CCP”) §§473(b). 

Code of Civil Procedure 473(b) provides, in relevant part: 

The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against 
him or her through his or her mistake, inadvertence, surprise, or excusable neglect. 
Application for this relief shall be accompanied by a copy of the answer or other 
pleading proposed to be filed therein, otherwise the application shall not be granted, 
and shall be made within a reasonable time, in no case exceeding six months, after 
the judgment, dismissal, order, or proceeding was taken. 

When moving to set aside a default under CCP §473(b), the moving party has the burden of proof. 
(In re Marriage of Kieturakis (2006) 138 Cal.App.4th 56, 88.) However, section 473 is often applied 
liberally when a party in default moves promptly to seek relief and the party opposing the motion 
will not suffer prejudice if relief is granted. (Elston v. City of Turlock (1985) 38 Cal.3d 227, 233.) 
“In such situations, ‘very slight evidence will be required to justify a court in setting aside the 
default.’” (Ibid. quoting Bailey v. Taaffe (1866) 29 Cal.423, 424.) “Unless inexcusable neglect is clear, 
the policy favoring trial on the merits prevails." (Minick v. City of Petaluma (2016) 3 Cal.App.5th 15, 
24, quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 235 [emphasis added].) “Moreover, because 
the law strongly favors trial and disposition on the merits, any doubts in applying section 473 must be 
resolved in favor of the party seeking relief from default.” (Ibid.) 

Analysis 

The California Supreme Court has set forth, over the years, the principles to be applied by a court 

involving motions for relief from default. Perhaps the three most significant are these: 

• “[T]he policy of the law is to have every litigated case tried upon its merits, and it looks with 

disfavor upon a party, who, regardless of the merits of the case, attempts to take advantage of 

the mistake, surprise, inadvertence, or neglect of his adversary.” (Au-Yang v. Barton (1999) 21 

Cal.4th 958, 963 quoting Weitz v. Yankosky (1966) 63 Cal.2d 849, 855.) 

• “Because the law favors disposing of cases on their merits, ‘any doubt in applying [CCP] 

section 473 must be resolved in favor of the party seeking relief from default.” (Rappleyea v. 

Campbell  (1994) 8 Cal.4th 975, 980 quoting Elston v. City of Turlock (1985) 38 Cal.3d 227, 

233.) 
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• “[V]ery slight evidence will be required to justify a court in setting aside the default.” (Elston, 

supra, 38 Cal.3d at 233 

The main dispute revolves around whether Defendant was properly served with the FAC and failed to 

respond in a timely manner. Plaintiff purports to have served the FAC on September 30, 2022 by 

emailing it to the following two email addresses: bassesq@pacbell.net and gibsnlaw@pacbell.net. 

(Rodriguez Decl. ¶7, Ex. 1.)  

Defense counsel maintains that she never received the email. (Gibson Decl., ¶5, 8.) She provides a 

copy of a search of her emails showing that no email was received from Plaintiff on September 30, 

2022, and no email shows that the FAC was electronically served on her. (Gibson Decl. ¶7, Ex. B.)  

As this Court previously noted in its earlier ruling on the first motion to set aside default: “Warning 

and notice play a major role” in scrutinizing whether relief should be granted under section 473. 

(Lasalle v. Vogel (2019) 36 Cal.App.5th 127, 135.) “The quiet speed of plaintiff[] in seeking a default 

judgment without the knowledge of defendants’ counsel is not to be commended.’” (Ibid. quoting 

Smith v. Los Angeles Bookbinders Union (1955) 133 Cal.App.2d 486, 500.)  

This matter has been actively litigated since the complaint was filed. Plaintiff is aware that 

Defendant is actively engaged in defending this action. It is apparent that if Defendant failed to timely 

file an answer to the FAC, it would likely be due to an oversight. The better course of action in such a 

situation is for the party desiring to have a default entered to call opposing counsel and at least 

notify them that there is no answer on file and that they are going to seek a default if that situation 

is not cured.  

It is clear that an “attorney has both an ethical and statutory obligation to warn opposing counsel, 

if counsel’s identity is known, of an intent to seek a default and to give counsel a reasonable 

opportunity to file a responsive pleading.” (Shapell Socal Rental Properties, LLC v. Chico’s FAS, Inc. 

(2022) 85 Cal.app.5th 198, 203 citing LaSalle, supra, 36 Cal.App.5th at 137.) Such requirements are 

not limited to parties represented by counsel. While a non-attorney may not have the same ethical 

duties as an attorney, they do have the same legal obligations.  

In addition, given the Supreme Court’s edicts outlined above regarding having matters tried on their 

merits, the Court is not inclined to allow a default to stand when the matter is clearly disputed and 

being actively litigated.  

The Court expects the parties before it to act with proper decorum, collegiality, and professionalism, 

whether they are represented by counsel or representing themselves. The Court does not cherish 

needing to be involved in every minor issue the parties run across. This matter easily could have been 

handled by a short phone call informing defense counsel that default was going to be sought if an 

answer was not filed.  

It is worth noting that Plaintiff not only did not inform defense counsel he was going to seek a default, 

but he also failed to inform the Court that a default had been entered when he appeared at the 
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December 16, 2022 CMC. Being less than forthright with the Court does not cultivate favor with the 

Court.  

Given the above, Defendant’s motion to set aside the default is granted. Defendant is ordered to file 
his Answer, attached to his moving papers, on or before March 24, 2023. 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02352 
CASE NAME:  NORMA FERNANDEZ  VS.  PRINCE HARRIS 
HEARING ON MOTION TO ENFORCE SETTLEMENT  
FILED BY:  NORMA FERNANDEZ 
*TENTATIVE RULING:* 
 
Plaintiff filed this motion to enforce the settlement agreement entered into with Defendant Miller 

pursuant to Code of Civil Procedure section 664.6. Defendant Miller contends the Court should not 

enforce the agreement because a material term was omitted. Specifically, Defendant Miller contends 

the agreement to make payment was conditioned on his ability to borrow funds from a family 

member. 

Procedural Background 

On October 18, 2022, the parties engaged in mediation. At mediation the parties reached an 

agreement. The agreement was reduced to writing and signed by Plaintiff’s and Defendant Miller. 

The agreement stated Defendant Miller would pay plaintiff’s $30,000 within 90 days of signing the 

agreement. If Defendant Miller did not make such payment within 90 days a stipulated judgment 

would be entered in the amount of $50,000. Defendant Miller did not make any payment within 

90 days. Defendant Miller will not sign the stipulated judgment.  

Analysis 

Pursuant to the California Code of Civil Procedure (“CCP”) 664.6(a): 

If parties to pending litigation stipulate, in a writing signed by the parties outside of 
the presence of the court or orally before the court, for settlement of the case, or 
part thereof, the court, upon motion, may enter judgment pursuant to the terms of 
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the settlement. If requested by the parties, the court may retain jurisdiction over the 
parties to enforce the settlement until performance in full of the terms of the 
settlement. 

California courts have interpreted section 664.6 as creating “a summary, expedited procedure to 

enforce settlement agreements when certain requirements that decrease the likelihood of 

misunderstandings are met.” (Elyaoudayan v. Hoffman (2003) 104 Cal.App.4th 1421, 1429.). 

A trial court ‘hearing a section 664.6 motion may receive evidence, determine disputed facts, and 

enter the terms of a settlement agreement as a judgment.’” (Bowers v. Raymond J. Lucia Companies, 

Inc. (2012) 206 Cal.App.4th 724, 732 quoting Weddington Productions, Inc. v. Flick (1998) 60 

Cal.App.4th 793, 809.) “The trial court may not ‘create the material terms of a settlement, as opposed 

to deciding what terms the parties themselves have previously agreed upon.’” (Ibid.) “Thus, a trial 

court cannot enforce a settlement under section 664.6 unless the trial court finds the parties 

expressly consented … to the material terms of the settlement.” (Ibid.)  

Settlements are “uniformly treat[ed] … as a contract subject to all the normal legal and statutory 

contractual requirements.” (Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.) A settlement 

agreement is “therefore governed by the same legal principles applicable to contracts generally.” 

 (In re Marriage of Hasso (1991) 229 Cal. App. 3d 1174, 1180.)   

As discussed above, the Parties came to an agreement at the mediation, which resulted in a 

handwritten Settlement Agreement signed by the parties and their counsel. There is no evidence that 

the settlement should have included language that the agreement was contingent on Defendant 

Miller obtaining funds from a family member. Indeed, the agreement included the term that if 

Defendant Miller could not pay within 90 days a stipulated judgment would be entered awarding the 

Plaintiff’s $50,000. The term requiring Defendant Miller to pay within 90 days is contrary to 

Defendant Miller’s assertion that the agreement was contingent on him obtaining funds to make a 

$30,000 payment. Moreover, Defendant Miller and his counsel presumably read the written 

agreement and then signed it.  

Based on the foregoing the Court grants Plaintiff’s motion to enforce the settlement agreement. 

Further, the agreement specified that if “any action is necessary to enforce the terms of this 

Agreement, the prevailing party shall be entitled to recover reasonable attorney’s fees and costs.” 

As such the Court awards Plaintiff $1580 for reasonable attorney’s fees. 
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14. 9:00 AM CASE NUMBER:  MSC21-02497 
CASE NAME:  TUINSTRA  VS.  ALI 
HEARING ON MOTION FOR TERMINATING SANCTIONS  
FILED BY:  TODD TUINSTRA 
*TENTATIVE RULING:* 
 
Defendant Ali has not responded to Plaintiff Tuinstra’s properly served discovery. Defendant Ali 
did not oppose the motion to compel filed by Plaintiff. Defendant Ali has ignored two court orders 
(the order compelling discovery and order to pay sanctions). Defendant Ali has failed to participate in 
meet and confer efforts seeking to resolve this matter. Defendant Ali did not oppose the current 
motion requesting terminating sanctions. Plaintiff’s unopposed motion is granted. Defendant Ali’s 
answer is stricken and default is entered. The Court awards attorney’s fees and costs to Plaintiff in the 
amount of $1442 (this amount does not include the court’s previously ordered sanctions). 

 
 

  

    

15. 9:00 AM CASE NUMBER:  MSC22-00188 
CASE NAME:  PERUMAL  VS.  MAYARI DEVELOPMENT 
HEARING MOTION TO CONTINUE STAY, ETC. 
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Henry Ortiz’s Motion to Continue Stay, Motion to Compel and Seek 

Alternative Arbitration for all Parties (“Motion”).  

For the following reasons, Defendant’s Motion is denied.  

Procedural Background 

On or about March 7, 2018, Plaintiffs Shiamalee Perumal and Shyam Sunter (collectively “Plaintiffs”) 

and defendant Mayari Development, LLC entered into a written residential purchase agreement (the 

“Contract”) for real property located in Pleasant Hill, California. Paragraph 22(B) of the Contract 

requires, in relevant part, that “any dispute or claim in Law or equity arising between [the Parties] out 

of this Agreement or any resulting transaction, which is not settled through mediation, shall be 

decided by neutral, binding arbitration.” (the “Arbitration Clause.”) 

On February 22, 2022, Plaintiffs filed their Complaint for Damages (“Complaint”) against Defendants 

Mayari Development, LLC, Henry Ortiz, Jr., Margarita Veronica Blanco, as an individual and trustee of 

the Margarita Veronica Blanco-Ortiz Trust (collectively “Ms. Blanco”), and Mayari Castro. Defendant 

Mayari Castro was dismissed from the case on March 24, 2022. Default was entered against 

Defendant Ortiz on April 14, 2022. As such, Mayari Development and Ms. Blanco were the only 

remaining Defendants at that time.  

Defendant filed a motion to compel arbitration, which was granted by this Court on May 16, 2022. 
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This order related to Plaintiffs, as well as Defendants Mayari and Blanco.  

On September 26, 2022, Defendant Ortiz filed a motion to set aside the default. That unopposed 

motion was granted on October 31, 2022.  

Thereafter, on November 3, 2022, Defendant Ortiz filed a motion for a preliminary injunction seeking 

to put a hold on the arbitration to which he was not a party. That motion was denied on January 9, 

2023. 

On March 6, 2023, the Court heard Plaintiffs’ Motion for Relief from Stay Pending Arbitration. That 

Motion was granted, thereby lifting the stay, putting the matter back on the Court’s ‘active’ calendar.   

Defendant Ortiz now moves for an order re-staying this matter and ordering the parties to arbitration.  

Analysis 

Defendant Henry Ortiz moves under California Code of Civil Procedure (“CCP”) section 526(a) for an 

order continuing the stay (or more properly re-instating the stay, which was lifted on March 6, 2023) 

and ordering the Parties to arbitration.  

Initially, CCP section 526 pertains to cases in which an injunction may or may not be granted. 

Defendant does not appear to be requesting an injunction, nor are the proper procedures for an 

injunction being invoked.  

Generally, the ruling on an application for preliminary injunction rests in the sound discretion of the 
trial court. (Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450.) In deciding whether to 
issue a preliminary injunction, a court must weigh two “interrelated” factors: (1) the likelihood that 
the moving party will ultimately prevail on the merits and (2) the relative interim harm to the parties 
from issuance or nonissuance of the injunction. (Butt v. State of California (1992) 4 Cal. 4th 668, 677-
678.) This determination is made on a sliding-scale such that “the greater the plaintiff’s showing on 
one, the less must be shown on the other to support an injunction.” (Id. at 678.) “However, ‘[a] trial 
court may not grant a preliminary injunction, regardless of the balance of interim harm, unless there 
is a possibility that the plaintiff would ultimately prevail on the merits of the claim.” (Ibid.)  

The burden is on the moving party to show all elements necessary to support issuance of a 
preliminary injunction. (O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal. 4th 1452, 1481.) 

“The power to issue preliminary injunctions is an extraordinary one and should be exercised with 
great caution and only where it appears that sufficient cause for hast action exists.” (West v. Lind 
(1960) 186 Cal.App.2d 563, 565.) They should only be issued when there is a “clear showing that the 
threatened and impending injury is great and can be averted only by injunction.” (Western 
Electroplating Co. v. Henness (1959) 172 Cal.App.2d 278, 283.)  

The general purpose of a preliminary injunction is to preserve the status quo until a final 

determination of the merits of the action. (Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528.) 

Mr. Ortiz has failed to show that he will be harmed by having the stay lifted in this matter. If anything, 
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the lifting of the stay will benefit Mr. Ortiz as all of issues will be presented in one proceeding, as 

opposed to having to wait for the conclusion of the arbitration – which he was not a party to – before 

moving forward with his defense in this separate proceeding. Now that the stay has been lifted, this 

matter can proceed in this forum with all the defendants in a single forum. 

Given the above, Mr. Ortiz’s Motion is denied. 

 
 

  

    

16. 9:00 AM CASE NUMBER:  MSC22-00502 
CASE NAME:  GOLDSTEIN  VS.  GUM 
HEARING ON MOTION FOR RELIEF FROM WAIVER OF DISCOVERY OBJECTION  
FILED BY:  ALEXY GOLDSTEIN 
*TENTATIVE RULING:* 
 
The Court finds Plaintiff has met the two conditions set forth in Code of Civil Procedure section 
2030.290.  As such the Court grants relief from waiver of discovery objection. 

 
 

  

    

17.   9:00 AM CASE NUMBER:  N23-0210 
CASE NAME:   CLAIM OF:OMAR  FLORES 
HEARING ON MINOR'S COMPROMISE    
FILED BY:   OMAR  GARCIA FLORES 
*TENTATIVE RULING:* 
 
The petition to approve minor’s compromise is granted.  The Court signed the lodged/proposed order 
on March 13, 2023.  Additionally, the Court signed the order to transfer funds into a block account. 

 
 

  

    

18.   9:00 AM CASE NUMBER:  P22-01529 
CASE NAME:   SPC VIRGIL CHABRIER  VS.  SIERRA PACIFIC MORTGAGE 
HEARING ON PETITION FOR RELIEF FROM FINANCIAL OBLIGATION DURING MILITARY SERVICE  
FILED BY:  SPC VIRGIL CHABRIER 
*TENTATIVE RULING:* 
 
The court grants Petitioner’s request to extend the time to pay the obligation to a period of time to 
pay the obligation equal to the period of time in which Petitioner is on active military service. Further, 
during the period of this deferment, interest shall not be charged or accumulated on the principal or 
interest on which the payment was deferred. 

  
 

  


